
a
p

- p

= AT&T
RobertW. Quinn, Jr. Suite 1000
Federal Government Affairs 1120 20th Street NW
Vice President Washington DC 20036

202 457 3851
FAX 202 457 2545

July 2, 2004

VIA ELECTRONICFILING

Ms. MarleneDortch
Secretary
FederalCommunicationsCommission
~ l2l~Street,SW,RoomTWB-204
Washington,DC 20554

Re:AT&T Corp. Petitionfor DeclaratoryRuling RegardingEnhancedPrepaidCard
Services,WC DocketNo. 03-133

Yesterday,DavidLawsonand I, metwith JeffDygert,andPaulaSilberthauof theOffice
ofGeneralCounselandSteveMorris of theWireline CompetitionBureau. Thepurposeofthis
meetingwas to discussissuesrelatedto AT&T’s enhancedprepaidcallingcardservices.The
argumentsmadewereconsistentwithAT&T’s written submissionsfiled in the abovereferenced
proceeding.Theattacheddocumentservedasthebasesofthe discussion.

Oneelectroniccopyofthis Noticeis beingsubmittedto the Secretaryof the FCCin accordance
with Section1.1206of theCommission’srules.

Sincerely,

~



AT&T’s EnhancedPrepaid Card ServiceIs An Information Service

“The term ‘information service’ meansthe offering of a capability for generating,acquiring,
storing, transforming,processing,retrieving, utilizing, or making available information via
telecommunications,andincludeselectronicpublishing,butdoesnot includeanyuseofanysuch
capability for the management,control, or operationof a telecommunicationssystemor the
managementofatelecommunicationsservice.”

Whena customerplacesacall usingan enhancedprepaidcalling card, thecustomeris connected
to a computerplatform, which retrievesand transmitsto the cardholderadditional information
that is unrelatedto managementoperationor control of the network or service— andthe the
servicethus unquestionablyoffers a capability for “acquiring,” “retrieving,” “utilizing,” and
“making availableinformationvia telecommunications.”Theservicealsooffers acapabilityfor
“electronic publishing,” which expressly includes the “dissemination [or] provision” of
“advertising”to a“person.” 47 U.S.C. § 274(h)(l).

The Commission’srules define “enhancedservices”as servicesoffered over common carrier
transmissionfacilities that (1) “provide the subscriberadditional, different, or restructured
information” or (2) “involve subscriberinteractionwith stored information.” 47 C.F.R. §
64.702(a).

The enhancedprepaid card service’s provision of stored messagesover common carrier
transmissionfacilities plainly satisfiesboth criteria. It providesthe subscriberwith additional
information (the advertisementor message)and, becausethe advertisementis stored on a
computerplatform, theserviceinvolvessubscriberinteractionwith storedinformation.

The Commissionhasalreadyheldthat a servicein which a customer“makesaphonecall and
hearsa recordedadvertisement.. . involves ‘subscriberinteractionwith storedinformation,’ and
[thus] falls squarelywithin the definition of ‘enhancedservice’ in Section64.702(a)of [our]
rules.” See id. ¶ 20 (emphasisadded). NorthwesternBell TelephoneCompanyPetition for
DeclaratoryRuling,MemorandumOpinion andOrder,2 FCCRcd.5986 (1987).

“Pursuantto the Commission’sComputerII and ComputerIII decisions,enhancedservicesare
distinguished from basic services by their functional characteristics. Thus, basic
telecommunicationsserviceis definedasa virtually nakedtransmissioncapacity,offeredby a
common carrier, ‘for the movementof information betweentwo points.”AT&T 900 Dial-It
Services,4 FCCRcd.3429 at¶ 15 (1989).



AT&T’s EnhancedPrepaid Card ServiceIs An Information Service

Computer II:

“A basic transmissionservice is one that is limited to the common carrier offering of
transmissioncapacityfor themovementof information.” ¶ 93.

“An enhancedserviceis anyoffering overthetelecommunicationsnetworkwhich is morethana
basictransmissionservice.” ¶ 97.

“[W]e concludethat all enhancedservicesshouldbe accordedthesameregulatorytreatmentand
that no regulatoryschemecould be adoptedwhich would rationally distinguishand classify
enhancedservicesaseithercommunicationsordataprocessing.”¶ 113.

“It is apparentthat, overthe longrun, any attemptto distinguish[among]enhancedserviceswill
not result in regulatorycertainty. At most, relianceon a definitional approachwhich usesa
primarypurposestandardis a stop-gapmeasure. . . . [and] the needfor adhoc determinations
would continue.” ¶ 107.

“[W]e arenot foreclosingenhancedprocessingapplicationsbeingperformedin conjunctionwith
‘voice’ service,”¶ 98, and“we recognizethatsomeenhancedservicesmaydo someofthesame
thingsthatregulatedcommunicationsservicesdid in thepast,”¶ 132.

“At the margin, someenhancedservicesarenot dramaticallydissimilar from basic servicesor
dramaticallydifferent from communicationsasdefinedin ComputerInquiry I. But any attempt
to drawthe line at this marginpotentiallycouldsubjectboth theenhancedservicesprovidersand
us to the prospectof literally hundredsof adjudicationsover the statusof individual service
offerings. We have notedthe dangerthat suchproceedingscould leadto unpredictableor
inconsistentregulatorydefinitions. . . . Such proceedingsalso couldconsumeavery significant
proportionoftheresourcesofthis agency.Therequirementto devotesignificantresourcesto try
to make individual servicedistinctionswould necessarilyreducethe resourcesavailable for
regulating basic services and ensuring non-discriminatory access to common carrier
telecommunciationsfacilities.” ¶ 130.

We have“draw[n] a clearand,webelieve,sustainableline betweenbasicandenhancedservices
uponwhichbusinessentitiescanrely in makinginvestmentandmarketingdecisions.”¶ 101.
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AT&T’s EnhancedPrepaidCard ServiceIs An Information Service

Report to Congress:

“The Commissionstressedthat the categoryof enhancedservicescovereda wide rangeof
different services,eachwith communicationsand dataprocessingcomponents. Somemight
seemto bepredominantlycommunicationsservices;othersmight seemto bepredominantlydata
processingservices. The Commissiondeclined,however,to carveout any subsetof enhanced
servicesas regulatedcommunicationsservices. It found that no regulatoryschemecould
‘rationally distinguish and classify enhancedservices as either communicationsor data
processing,’andany dividing line the Commissiondrewwould atbest ‘result in an unpredictable
or inconsistentschemeofregulation’ astechnologymovedforward.” ¶ 27.

“[U]nder the regulatorystructurein placein 1996, a servicecould fall into eitherthe ‘basic’ or
the ‘enhanced’category,but not both. An entity offering a servicewith both communications
andcomputer-processingcomponentswasdeemedto providing anenhancedservice,not a basic
one.” ¶ 34.

“[H]ybrid servicesareinformationservices,andarenot telecommunicationsservices.. . . [hf we
interpretedthe statute as breaking down the distinction betweeninformation services and
telecommunications services, so that some information services were classed as
telecommunicationsservices,it would bedifficult to devisea sustainablerationaleunderwhich
all, or essentiallyall, information servicesdid not fall into the telecommunicationsservice
category.”¶57.

“ComputerII provideda frameworkfor classifyingsuchservices,underwhich the offeringof
enhancedftmnctionality led to a servicebeingtreatedas ‘enhanced’ rather than ‘basic.’ An
offering that constitutesa single servicefrom the enduser’sstandpointis not subjectto carrier
regulationsimplyby virtueof thefact thatis involvestelecommunicationscomponents.”¶ 58.

Underthe 1996Act definitions,“if theusercanreceivenothingmorethanpuretransmission,the
serviceis atelecommunicationsservice. If theusercan receiveenhancedfunctionality, suchas
manipulationof information and interaction with storeddata, the serviceis an information
service.” ¶ 59.
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The “Adjunct to Basic” Limitation CannotApply To AT&T’s Prepaid Card Service

“[T]he Commissionhas found that servicesit had previouslyclassifiedas ‘ajdunct-to-basic’
should be classifiedas telecommunicationsservices. Theseare servicesthat fall within the
literal definition of an ‘enhancedservice’ set forth in the Commission’srules, but arebasic in
purposeand facilitate the completion of calls throughutilization of basic telephoneservice
facilities. They include, interalia, speeddialing, call forwarding, computer-provideddirectory
assistance,call monitoring, caller identification, call tracing, call blocking, call return, repeat
dialing, andcall tracking,aswell ascertainCentrexfeatures. TheCommissionfoundthat such
‘adjunct to basic’ servicesfacilitated the establishmentof a transmissionpath over which a
telephonecall maybe completed,without altering the fundamentalcharacterof the telephone
service.” ImplementationofSection255 of theTelecommunicationsActof 1996,13 FCCRed.
20391 at ¶ 39 (1998). Seealso id. ¶ 40 (Directory assistanceis “adjunct to basic, ratherthan
enhancedservice,becausedirectory assistanceprovidesonly that informationnecessaryfor a
subscriberto placeacall. . . . In contrast,reversedirectoryassistance(whereacustomerknowsa
telephonenumberandseeksto leamthenameofthenumberholder) suppliesinformationthat is
notnecessaryto completeacall, andis thereforean enhancedservice”).

“Although [adjunctto basic] servicesmayfall within the literal readingofthe enhancedservices
definition, theyfacilitate establishmentof abasictransmissionpathoverwhich a telephonecall
may be completed,without altering the fundamentalcharacterof the telephone service.
Similarly, we conclude that ‘adjunct to basic’ services are also covered by the
‘telecommunictaionsmanagementexception’ to thestatutorydefinition ofinformationservices,
andthereforearetreatedastelecommunicationsservices.”Non-AccountingSafeguardsOrder at
¶ 107.

“[T]he computer processingapplicationsemployedin the Centrex featuresand residential
telephoneservicesclassifiedasbasic servicesin the NATA/Centrex order, like other adjunct
services,areall theresultofcommunicationsbetweensubscribersandthenetworkfor call setup,
call routing, call cessation,calling or calledparty identification,billing or accounting.” North
AmericanTelecommunicationsAssociation,3 FCCRcd 4385 at ¶ 32 (1988). Seealso id. ¶ 43
(The “CDAR” feature allows “Centrex customersto store and retrieve customerbusiness
information that the telephonecompaniesdo not usein the provision and managementof the
customers’telephoneservice. This storageand retrieval function constitutesthe provision of
‘different, additional,orrestructuredinformationwithin the scopeof clause2 ofourdefinition of
enhancedservice. The informationCDAR providesthe subscriberis both quantitativelyand
qualitativelydistinctfrom theinformationthe subscriberotherwisewould receive”).

If “an automatedinformation retrieval computer need not be accessedremotely over
communicationscircuits . . . [to] still havevalueand utility,” that provisionof informationvia
telecommunicationswould necessarilybe an enhancedservice. Third ComputerInquiry,Notice
ofProposedRulemaking,CC DocketNo. 85-229,1985FCCLEXIS 2770,n.64 (1985).
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AT&T’s Sin2le Inte2rated ServieCannot Be Treated As Two Distinct Services

“We recognizethat thequestionmaynotalwaysbestraightforwardwhether,on theonehand,an
entity is providing a single information service with communications and computing
components,or, on the the other hand, is providing two distinct services,one of which is a
telecommunicationsservice. . . . We notedrecently. . . that ‘[t]he issueis whether,functionally,
theconsumeris receivingtwo separateanddistinct services.”Reportto Congress¶ 60.

“[W]e believe that Internet accessproviders do not offer subscribersseparateservices —

electronicmail, webbrowsing,andothers— that shouldbedeemedto haveseparatelegal status.”
Reportto Congress¶ 75.
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